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HPEJJOI'OBOPHBIE OTHOHIEHHMSA B I'PAYKJTAHCKOM ITPABE
POCCHUM: IIOHATHUE U ITPABOBAJA ITPUPOIA

Annomayus. B cOBpeMEHHOU pOCCUICKON MPABOBOM CHUCTEME BOIPOCHI, CBS-
3aHHBIE C IPEATOTOBOPHBIMHU OTHOIIEHUSIMH, UTPAOT 3HAYUTEIBHYIO POJIb B TPaXK/IaH-
CKOM mpaBe. Buautcs, 4To Ha COBPEMEHHOM JTalle€ Pa3BUTHS IOPUANYECKON HAYKH
JlaHHAsl TeMa HE SIBJIIETCSA JOCTAaTOYHO U3YUYEHHOM, B TOM YUCII€ HET €IMHOTO MOAX01a
K TTOHUMaHUIO Te()UHHUINHN TTPEAIOTOBOPHBIX OTHOIIIEHUM, BRIpAOOTKA KOTOPOH U SIB-
JsieTcs 3a7adeil HacToAmeld paboTel. B crathe ucciemyeTcs: pa3auvHble MOAXObI K
OTIPENIEIICHUIO MPEIIOTOBOPHBIX OTHOIIEHUHN, CPOPMUPOBABIINXCS B ITUBUIIUCTUYEC-
CKOM JOKTpHHE. BCECTOpOHHE aHAIM3HUPYETCS NMPUPOAA IMPEANOTOBOPHBIX OTHOIIIE-
Huil. [Ipennaraercs aBTopckasi Ae(pUHUIMS TTPEATOTOBOPHBIX OTHOIICHUH.

Knwuegvie cnoga: mpenoroBOPHbIE OTHOLICHUS, IPEIIOTOBOPHAs OTBET-
CTBEHHOCTb, I€PUHUIUS TPEAIOTOBOPHOTO OTHOIIEHHUS, culpa in contrahendo.
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ON THE QUESTION OF THE CONCEPT OF PRE-CONTRACTUAL
RELATIONS IN THE CIVIL LAW OF RUSSIA

Abstract. In the modern Russian legal system, issues related to pre-contractual
relations play a significant role in civil law. It appears that at the current stage of de-
velopment of legal science, this topic has not been sufficiently studied, including there
is no single approach to understanding the definition of pre-contractual relations, the
development of which is the task of this work. The article explores various approaches
to determining pre-contractual relations formed in civilistic doctrine. The nature of pre-
contractual relations is comprehensively analyzed. The author's definition of pre-con-
tractual relations is proposed.

Keywords: pre-contractual relations, pre-contractual liability, definition of pre-
contractual relations, culpa in contrahendo.

[IpennoroBOpHBIM OTHOIIEHHUSM B POCCUHMCKOM IPaXKJaHCKOM MPABE yIEIACTCS
3HAYUTEITFHO MEHBIIIE BHUMAHMUS, Y€M JIOTOBOPHBIM WM JETUKTHBIM, YTO MOITBEP-
KIAeTCsl BEChMa HEOOJBIITNM KOJIMYECTBOM MPABOBBIX HOPM, HEMOCPEJCTBEHHO CBSI-
3aHHBIMU C TPEAJIOTOBOPHBIMH OTHOIICHHUSIMU, A TAK)KE OTCYTCTBUEM KaK TaKOBOTO
HOPMAaTUBHOTO OIpEJEIeHU JaHHOTO TepMuHa. Tak, Hanpumep, B 2015 roay B I'pax-
naHckuit kogekc PO [2] Oblna BBeneHa ctaths 434.1., MOCBsIIEHHAs TIEPETOBOPAM O
3aKJIFOUEHUH JIOrOBOPA, BMECTE C TEM, OHA CKOpee OOJIble perJIaMeHTUPYET OTIeIb-
HbIe 00s13aTeNIbCTBA U MOPSIIOK JIEUCTBUI CTOPOH, HO BCE €I1I€ HE J]aeT OTBET Ha BO-
MPOC — YTO €CTh MPEAOTOBOPHBIC OTHOIICHUS?

A. B. TpossHOBCKHUI CIpaBEIMBO MOJYEPKUBAET, YTO «YXKE MHOTHE JECCATUIIC-
TUSI CYIIECTBYET 3HAUUTENIbHASL HEONIPEICICHHOCTh B OTHOILIEHUHY BO3MOKHOCTH TPH-
BJICUCHHUS] K OTBETCTBEHHOCTH CTOPOH, KOTOPHIE y4acTBOBAJIU B MEPETOBOPHOM MPO-
1I€CCE MO MOBOJY 3aKIOUYEHHUS 10TOBOPA, HO TAK U HE CMOIJIM IOCTUYb COTJIAIICHUS U
3aKJIFOYUTH TTOJIHBIN IOPUUYECKU 0053aTeNbHbIN KOHTpakKT. [Ipudyem gaHHbIi Bompoc
UMEET HE TOJIBKO CJIOKHBIN JOKTPUHAIBHBINA, HO TAKXKE M CYIIECTBEHHBIN MpaKTHUYe-
CKMI aCMeKT, MOCKOJIbKY MPEAI0rOBOPHBIE OTHOIICHHUS MOTYT OBITh COMPSKEHBI CO
3HAYUTETLHBIMU OPTaHU3alIMOHHBIMU PACX0/IaMH, COCTABJISIOIIMMHU TaK HA3bIBAEMBIil
HEraTUBHBIM MHTEpEC, a TaKXKE UMETh W MO3UTHMBHBIA HMHTEPEC, BBIPAKAIOUIUNCS B
HECEHUU YIYIIIEHHOW BhITO/Ibl BBU]1Y HE3AKIIOUEHHOCTH (HEEHCTBUTEIBLHOCTH) JOTO-
Bopa. B cBs3u ¢ 3TUM mpoOieMaTuka npeagoroBOPHON OTBETCTBEHHOCTH BbI3BIBAET
Bce 0ot maTEpec [10, c. 20].

Kak ormeuaer B cBoeit padote O. C. Modde, «Bcsikoe MpaBOOTHOIIIEHUE CYIIIE-
CTBYET TOJIbKO KaK B3aWMHOE OTHOIIICHHUE JIFO/ICH U SIBISICTCS 0OIIECTBEHHBIM OTHOIIIC-
HUEM, TIPA 3TOM HE BCSIKOE B3aMMHOE OTHOIIICHHE JIIOJICH, HE BCSIKOE OOIECTBEHHOE
OTHOIIIEHUE €CTh B TO K€ BpeMs OTHOLIEHUE IpaBoBoe» [3, c. 7].

CymiecTBoBaHuE 0C000i KaTeropuu 00IIECTBEHHBIX OTHOIICHUH MPEAI0TOBOP-
HBIX OTHOLIEHUH Ha CETOAHSIIIHUMA JJEHb TPAKTUYECKU HU Y KOT'O HE BbI3bIBAET COMHE-
Huil. TpyaHo npeacTaBuTh cede JOroBOp, 3aKIOYEHUI0 KOTOPOro HE MPeIIecTBOBAI
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XOTs1 ObI MUHUMAJIbHBIA OOMEH MH(pOpMaIMel Wi Kakue-I1u00 MpeaioroBOpHbIE B3a-
MMOJEUCTBUS. boree Toro, Takue B3aMMOAEUCTBHSI MOTYT BBIPAXaThCs KaK B IIPOCTBIX
NeperoBopax, Tak U B 00Jee CIOXKHBIX MPOLEAYypax CAHKIIMOHHBIX, (DUHAHCOBBIX,
HaJIOTOBBIX M MUHBIX IIPOBEPOK MPOTUBOIIOIOKHOW CTOPOHBI TaKUX OTHOWIEHUU. [Ipu
ATOM CaMH Mo cede MPeIOrOBOPHBIEC OTHOIIEHUS B K&XKIOM KOHKPETHOM ciiy4yae (ax-
TUYECKU MOTYT OBITh OMHUCAHBl KaK HEKas MaTepusi, MIOCTOSHHO MU3MEHSIOLIAsICS MO/
BJIMSIHUEM TE€X WJIM UHBIX 00CTOSATEIBCTB, KOTOPbIE CTOPOHBI YCTaHABIUBAIOT BO BpEMs
Pa3IMYHBIX MPEJAOTOBOPHBIX AEHCTBUM, MTOCKOJIbKY UMEHHO OHM BIIOCJIEICTBUU U OY-
YT 3aBA3KOU 11 BOSHUKHOBEHUI OCHOBHOT'O JIOTOBOPA, a TAKKE MOCIEACTBUAM, CBS-
3aHHBIX C €r0 3aKJIFOUEHHUEM.

HeobxoauMo OTMETUTD, YTO MPEAJAOTOBOPHBIE OTHOLIEHUS! B Pa3HbIX TOCyaap-
CTBax HMMEIOT Pa3IMYHOE MPaBOBOE peryinupoBaHue. Tak, coriacHo ['epmaHcKoOro
IPAXKJAHCKOTO YJIOXKEHUs, 00513aT€IbCTBEHHOE MPABOOTHOIICHHE C O0S3aHHOCTAMMU
BO3HMKAET HE TOJBKO B pPE3yJIbTaTE Hayajaa NEPErOBOPHBIX IIPOLIECCOB MEXKY CTOPO-
HaMU, HO 1 B MOMEHT COBEPIIECHNS KOHKPETHBIX JIEHCTBUI, HAIIPABJIECHHBIX HA 3aKJIIO-
YEHHUE JI0r0BOpa.

B naHHOH TpaeKTOpuM HHTEPECHBIM SIBISETCA U TOT (DaKT, 4yTO, HANPUMED,
AHIJIO-aMEPHUKAHCKOE ITPABO HEOXOTHO XapaKTEepU3yeT NPEAI0IOBOPHBIE IEPETOBOPHI
B Ka4€CTBE IPABOOTHOILIECHHS B LIEJIOM, IIOCKOJIBKY CUYUTAETCS, YTO CTOPOHBI, BCTYIIAs
B MEPErOBOPHI, AOJKHBI OLEHUBATH PUCKH, BBITEKAIOIIME M3 JAHHOTO OTHOIICHHS.
DaKTUYECKH PEYb UJIET O TOM, YTO MPEAOTOBOPHBIE OTHOIICHUS HAMPSMYIO BKJIFOYaA-
F0TCSI B OJIMH U3 IPU3HAKOB MPEANPUHUMATENIbCKON AESATENbHOCTH KAK OCHOBAHHOW Ha
pHUCKe.

B oredecTBeHHO# AOKTpUHE UHCTUTYT culpa incontrahendo momyyan akTUBHOE
Pa3BUTHE YK€ B COBETCKOM MPOIUIOM. B 4acTHOCTH, HECMOTpSI Ha ClieUU(PUKY Tpaxk-
naHckoro 3akoHoxaarensctsa PCOCP, yuyeHble NpUXOAWIN K BEIBOAAM O TOM, YTO OC-
HOBaHME NPEJAOrOBOPHON OTBETCTBEHHOCTH 3aKJIFOYAETCSI B HETOOPOCOBECTHOM I10O-
BEJICHUM CTOPOHBI, MPEUIOKUBILENH OPepTy, a BIOCIEACTBUM OTKA3aBILEHCS OT Hee.

Bo3Bpamasce K npeaaoroBOpHbIM OTHOIIEHUSM B POCCHMCKOM TPaXIAaHCKOM
paBe, clieyeT 0OpaTuTh BHUMAaHHUE Ha NOHsATHE, KoTopoe npeanaraer O. B. IlInon-
TAaKOB B CBOEH JMCCEPTALMH, B YaCTHOCTH, «IIPEAJOTOBOPHOE MPABOOTHOILLIEHUE — 3TO
HaIpaBJIEHHOE Ha 3aKJII0YEHHUE JOTOBOpA ABYCTOPOHHEE 0053aTE€IbCTBEHHOE OpraHu-
3alIMIOHHOE MTPaBOOTHOIIEHUE, B paMKaxX KOTOPOTO MPOUCXOJUT MPOLECC COTIacoBa-
HUS JOTOBOPHBIX yciaoBui» [11, c. 15].

Takoe nmonsTHE Takxe cornacyerca U ¢ MEHeHHEM O. A. KpacaBunkoBa, KOTOpbIT
OTMEeYaJl, YTO «OPTaHU3aUOHHO-ITPABOBbIE OTHOLIEHUS KaK PA3HOBUHOCTh I'PaXKaaH-
CKO-IIPABOBBIX OTHOUIEHUI XapaKTEPU3YIOTCS TEM, YTO B PE3YJIBTATE UX CTAHOBJICHHUS
Y peaju3aliy MPOUCXOINT 3aBsI3Ka, a B ONPEAEIICHHBIX CIIydasx U MOCIEAyIoLee pas-
BUTHE UMYIIECTBEHHO-TIPABOBBIX OTHOLLIEHUI» [6, ¢. 56]. [IpenioroBopHbIe OTHOIIIE-
HUS B 3TOM CMBICJIE MOTYT pacCMaTpUBAThCA KaK «0c000e 0053aTeIbCTBO, BOZHUKAO-
11ee MPU OCYLIECTBICHUU CTOPOHAMHM COBMECTHOM JIEATEIIBHOCTH, HAIPABICHHON HA
CO3JaHUE U 3aKIIIOUYECHUE JOTOBOPAY.
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K. B. KosbunKoBa 1aeT UM CIEAYIONMIEE ONPEAETIEHUE — ITO «OPraHU3aALMOHHBIE
MIPaBOOTHOLICHHUSI, COJIEpKale B ceOe AIeMEHThl 00s3aTebCTBEHHOTO XapakKTepa,
HaIIpaBJICHHBIE HA YIIOPSJOYECHHUE NEUCTBUN YYACTHUKOB TaKUX IIPABOOTHOILIECHUH, B
paMKax KOTOPBIX MPOUCXOJUT COIIaCOBAaHUE TOTOBOPHBIX yCIOBUW» [5, ¢. 12].

B ropuaunueckoil mMrepaType BBICKA3bIBAIOTCS M MHBIE B3IVISABI HA IMOHSATHE
MpeNAOrOBOPHBIX OTHOIIEHUH [4, c. 145; 7, ¢. 65; 8, ¢c. 12; 9, c. 81].

OnHako, ronaraeM, B CyIIHOCTH NOHSATHE NMPEAAOTOBOPHBIX TPABOOTHOIICHUI
HECKOJIbKO IIMPE MPEJIOKEHHBIX BBIIIE, MOCKOJBKY, KaK ObLIO OTMEYEHO B paboTe
paHee, OHH CBSI3aHBI HE TOJIBKO C HEMOCPEICTBEHHBIM COIJIAaCOBAHUEM YCIIOBUH, HO U
B LICJIOM H3YYEHUEM KOHTPAr€HTa, YTO PEANU3YETCs, HAIPUMEP, YEPE3 PaA3JINUHBIE
nporeaypsl mpoBepok (due diligence) u B 11€710M 03HAKOMJICHUEM C JEATEIBHOCTHIO
KOHTpareHrta. Takue elCTBHS MOUYTH BCEr/ia CBSA3AHbI C LENbI0 3aKIIOYUTh JI0TOBOP C
HaJISKHBIM TAPTHEPOM, a IPOXOJAAT OHM MMEHHO Ha CTaJUH MPEAJA0TrOBOPHBIX OTHO-
LICHUM.

Bwmecte ¢ TeMm, paccykaast o IOHATHUU MTPEAIOTOBOPHBIX OTHOLIEHUH, HENIB3S HE
3aTPOHYTh BOIPOC, KACAOUIUICA CaMOCTOSITEIIbHOCTH TaKUX MPABOOTHOILICHUM. Tak,
HaIlpuMep, HEKOTOPBIE YUEHHUE HE BBIIEISAIOT MPEIAOTOBOPHBIE OTHOUIEHUS B CaMo-
CTOATENBHBIN BUJI ITPABOOTHOLIEHUHN. B wactHOCTH, B. B. bornanos nucai, 4to nenbto
MPEIJOTOBOPHBIX OTHOILIEHUH SIBJISETCS] BOSHUKHOBEHHE B OyAyIIeM CaMOCTOSATENb-
HOTO MPAaBOOTHOIIECHUS, (PaKTHUECKH COTJIAIAsiCh C MO3UIMEN O TOM, YTO MPEAI0To-
BOPHBIE OTHOLIEHUS — 3TO HEKOE 0c000€ 0053aTeNIbCTBO, HO HE CAMOCTOSITENIbHBIN BUJ
npaBooTHoIeHuu [1, c. 127].

BrI3pIBaeT NoAnepKKy TOUKA 3pEHHS], COTIIACHO KOTOPOM MPEAI0rOBOPHOE ITpa-
BOOTHOUIEHUE (PAKTUYECKH €CTh CAMOCTOATENbHBII BUJI TPABOOTHOLIEHUH, UMEIOIIHMA
CJIOXKHYIO CTPYKTYPY, COUYETAIOUIYIO B c€0€ RJIEMEHThl OpTraHU3allMOHHBIX, I0TOBOP-
HBIX U BHEJOTOBOPHBIX 00s3aTENBCTB. JTO MOJATBEPKIACTCS OTAEIbHBIMA HOPMaMH,
MOCBSIIIIEHHBIM UMEHHO MIPEAA0TOBOPHBIM OTHOIIEHUSM, HAIPUMED, MOPSATOK UX HPO-
BeJICHUSl perjiaMeHTupoBaH crtatbeil 434.1. I'paxxkmanckoro koxaexca P®D, a taxxe
mpase, o yIeKalleM IPUMEHEHHUIO K 00513aTeNbCTBaM, BO3HUKAIOIIUM BCIIEACTBHE He-
A00POCOBECTHOTO BEACHUSI MIEPETOBOPOB O 3aKIIOYEHUH OTOBOPA, O YEM YKa3aHO B
cratbe 1222.1. paHee ynmoMsiHyTOro KOJEKcA.

Takum o0pa3oMm, yuuThIBasi BBIIIEU3IOKEHHOE, BUTUTCS HEOOXOAUMBIM MpE-
JIO’KUTHh COOCTBEHHYIO I€(PUHUIUIO MTPEAI0TOBOPHOMY OTHOIIEHHUIO, 8 UMEHHO: Mpe/I-
JOTOBOPHOE OTHOLIEHHUE — 3TO HAIIPABJICHHOE HAa 3aKJIIOYEHHE JOTOBOpA ABYCTOPOH-
Hee 00s3aTeIbCTBEHHOE OPraHU3al[MOHHOE MPABOOTHOIICHHE, B pPamMKax KOTOPOTO
MIPOUCXOIUT IPOLIECC OCYIIECTBIEHUS B3aUMHBIX JEHCTBUM, HAIIPABICHHBIX HA YTBEP-
*JIeHHE BbIOOpA KOHKPETHOTO MapTHEPA U TOCIIEAYIOIIETO COTJIACOBaHUS YCIOBUH J10-
roBOpA.
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